STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

IN THE MATTER OF ANAMARIE GRAHAM,
KRYSTAL GRAHAM, and DYLAN ADAMS,

Minors, Case No. 200470463 14-NA

OPINION AND ORDER
This matter comes before the Court on the Michigan Department of Hﬁman Sérv}icbe’s1

(“DHS”) Petition to Terminate the Parental Rights of the natural mother, Rhonda Adams, and

natural father, Dennis Graham, relating to their children, Anamarie2, DOB 2/ 13/ 1997, Krystal

Graham, DOB 5/26/1998, and Dylan Adams, DOB 11/29/2000, who are minor %:hild
the jurisdiction of this Court. Rhonda Adams is also natural mother to twc; bthér

Jonathan Miscovich, DOB 10/18/2002, and Skylar LaValley, DOB 10/25/2005; Befor

Court granted the Petitioner’s motion to dismiss the termination petition‘as it perta:ms toJ )

and Skylar who are in the custody of their respective fathers.
S

A bench trial was conductéd on July 27, 2006. Testimony - was preéept;éd

‘ S 4o
were admitted into evidence. Specifically, Lindsey Green the DHS caseWorker in [this case
testified for the Petitioner. No other witnesses testified. The Petitioner 'introdlilced a$ exhibits

Petition A, dated July 24, 1998; Petition B, dated April 17, 1999; ‘and the ‘current Petition C,

dated June 23, 2004. Counsel for the natural mother introduced a’letter dat'e:dT July‘: 25,2006, |

' The Michigan Department of Human Services was formerly known as the Michigan Family Independence Agency.
?> Anamarie’s name is spelled sevéral different ways in the court file and pleadings; the Court will use the initial

spelling for consistency. | ‘ ‘:
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from Laura S. Henderson, clinical therapist for Macomb Family Services, Inc. The natural

mother was present with counsel at trial.

The natural father’s counsel appeared at trial) but the natural father did not. The

caseworker, Lindsey Green, testified that two letters had been sent return receipt requested on
July 24, 2004, and August 4, 2004, to the natural fathet informing him of the current petitidn,

while he was incarcerated with the Michigan Department of Corrections. Green testified that she

received return receipt for those letters in November of 2004. The letters advised the natural
father of the proceedings and instructed him to contact iler. Green testified that she received a
letter from the natural father on April 14, 2005. |

Counsel for the na‘_[ural father indicated that he SCI:‘lt sevefal letfers to him, which were not
returned to his office. Counsel further stated he wrote a :lett_er dated May 3, 2006, to the address
provided by the Michigan Department of Corrections, a!md his client wrote béck indicating he
would help with the trial. Counsel for the natural father stated that fle does‘ not have a

. | :
subsequent address, but that he does have a contact phone number. He also tried to call the

natural father prior to trial. Counsel for the natural father stated that he also tried to contact by .
|

phone his client on the date of trial as well. The Court is persuaded that reasonably diIigent
efforts have been made to provide‘for the natural father’s|appearance, but he has failed to appear

for trial or at any other proceedings involving these children. "{he Court therefore rules that

proper legal notice was given to the natural father and the Court may proceed with the

termination of parental rights in the absence of the natural father, since a reasohably diligent

effort has been made to secure his presence.




.

After hearing the testimony presented and reviewing the exhibits admitted into evidence,

the Court makes the following findings of fact and co|nclusjon$ of law as required by MCR

3.977(H).

Findings of Fact -
i

The Court may consider all hearings conducted pursuant to Section 12 as a single
!

. - ( .
. . . . i . .
continuous proceeding. Therefore, evidence admitted at any one hearing may be considered

] .
evidence in all subsequent hearings. The trial court may ialso take judicial notice of its court file.

See MRE 201. For the record, the Court will summaﬁzé below the prior hearings and decisions

i
|

which are relevant to this decision. ,
" 1
+

On July 24, 1998, the first petition (“Petition;} A”), pertaining.to then one-year-old
Anamarie and 8-week-old Krystal, was filed by the Miichigan Family Independence Agency.

The petition alleged that on July 23, 1998, the worker ent!ered the home and it was found to be in
|

complete disarray. Molded food was found in the refrigerator. Clothing, food, garbage, and toys -

cluttered the home, leaving no walk through space. The home had a terrible odor.” The children
|

and their clothing were filthy. In addition, the natural father did not pay child support, had

warrants for his arrest, and provided minimal emotional:care.v .‘The natural father left the scene
i v

before police or the worker could talk to him. The childr:en were pIaced in temporary foster care

until suitable relative placement could be found. Superviééd visitation was granted to the natural

mother. The natural father was served with Petition |A in the Maco;hb County Jail. .On

September 1, 1998, Referee Carol Juneau held an adjudication hearing. The Court dismissed the

petition and terminated jurisdiction and returned the children to the custody and care of their

mother. i

i
i




The second petition (“Petition B”) was filed on April 17, 1999, after a preliminary

hearing. The petition alleged that on April 16, 1999, the natural mother was arrested for retail

fraud at Meijer’s in Sterling Heights, with the children present. While the natural mother was
. | \

apprehended, the natural father fled on foot with Anamarie. Thereafter, both Anamarie and

Krystal were again taken into temporary custody. !

Further, that on April 15, 1999, the home wasjv found ’to be filthy and a risk to the

1
children’s health. Specifically, Krystal was asleep in la port-a-crib with a filthy pillow and
blanket. There was clutter piled on every surface in the l;iving room and kitchen. The floor was
reportedly filthy and covered with debris. The kitchen! sink contained dirty dishes, food, and

[

floating garbage. Dirty clothing was observed in every r!oom. “The laundry room reportedly was

so full of clutter and dirty clothes that it was difficult to Eenter'. Additionally, the bathroom door

| .
was locked and the mother refused to open the door ;for the worker to view. The petition

indicated that two months earlier, a caseworker had visited the home, taking pictures, which

showed that the home in the same condition. In addition, the yard was cluttered with junk and |

dog feces. The family vehicle also was filthy and full of debris inside, including two filthy car
seats. -

The petition notes that the natural mother cleaned marginally and agreed to work with the
Famify Independence Agency — Prevention Services. However, natural mother later refuséd
services and visits. Further, thé petition provided that the natural mother has no legal* income.

Natural mother admitted to being depressed and overwhelmed and failed to seek treatment.

Petition B also alleged that the natural father had 1iec¢ntly' been released from jail, but the
|
natural mother refused to contact him to assist in resolving the problems because “he would be

mad at her” and she refused to give his phone number. T}11e petition noted that the natural mother

l
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was unwilling or unable to make a plan to correct the filthy conditions or to voluntarily place the .

children with relatives.

On May 11, 1999, a pre-trial hearing was held.| The natural mother pled no contest to

amended Petition B and the children were found to be temporary court wards. The children were

| : '
continued in their current foster care placement under the supervision of the Michigan Family

Independence Agency and natural mother was allowed%fo have supervised visits. The natural

I

father’s visitation was suspended until he appeared in court.
B

On June 15, 1999, a pretrial hearing was held as ;to the natural father. The Court entered
a default, as the natural father voluntarily failed to appear after service. The natural father’s non-

appearance being evidence of further neglect of the chilll;i‘ren,, the_ childfen were to'conltinue as
temporary court wards. ‘ | o

On July 28, 1999, a special review hearing Wasilheld, placing the children témporarily
with relatives. The children were returned to the natural rinother’s care on March 8, 2002.

.On June 23, 2004, the third petition (“Petition C”)i was filed. In addition to Anamari¢ and
Krystal, this petition included Dylan Adams and J onathazn Miscovich, born Novefnber 29, 2000
and October 18, 2002, reépectively. ;

The third petition alleged that on June 4, 2004, Kirystal, Dylan and Jonathan were found

wandering alone in their neighborhood and that Jonathan was almost hit by a car. The Warren

police took the children home and attempted to wake the|mother up. According to the police, it

took the natural mother fifteen minutes to answer the door. On that date, Children’s Protective
i - .

Services (herein after referred to as “CPS”) and the VWarren Police Department observed the
| .

home and found it to be unsuitable for the children. Theihome Was found to be filthy. Clothes,

open garbage, and dirty dishes were found everywhere in

i

the home. Dishes were piled up in the
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|
|
|

kitchen. The bathroom appeared usable, as feces was found in the toilet without water to ﬂush‘i‘t :

-' . . . |- . ’ ) ’ '- V 3 = .
down. It was evident that the home had been in this condition for a long period of time.~ . - -

The children were removed on the same day, at which time CPS discovered that the

children had head lice. The petition alleged that the natL;Iral mother was aware of their condition

but did nothing to rectify it. The petition further noted th;at‘ the natural father, Dennis Graham, of
) o : :

Anamarie, Krystal, and Dylan had minimal or no contac’ft}wivth hvis"‘children, and his whereabouts

were unknown at the time of the petition, The natural mother refused to give.CPS his contact
information. The natural father of Jonathan, Gary Miscoyich, was aware of the housing

conditions and continued to allow his son Jonathan to residé 1n the home.
The children were again placed in foster care on June 5', 2004; and were made temporary
court wards on August 4, 2004. A dispositional hearing!‘was;held"on October 4, 2004. Natural

father Dennis Graham failed to appear. The natural motkjier’ax}d thathon’s natural father signed

the Parent Agency Agreement on this date as well.? :

On July 13, 2005, based upon the natural motiher’s non-compliance with the Parent

i

Agency Agreement and natural father’s abandonment, gthe Petitioner 'moved to terminate the
parental rights of both. : o

Petitioner argues that while the natural mother api)ears to love her children, she has been
unable to provide an appropriate home envir_onment for th‘lem. Petiﬁoner asserts that respondent-

l
parents have had three petitions brought before this Court|over six years. Petitioner avers the
natural parents have had many opportunities to address anfd prevent the conditions which brought

their children into care, and yet those conditions continue to exist. Petitioner suggests the natural

P

|
+

. ! .
- * Jonathon is still a temporary ward of the Court and is in his natural father’s custody and care. Skylar LaValley was
- born on October 25, 2005 and taken into foster care on November 9, 2005 pursuant to Petition D. Skylar remains a

temporary ward and is in her natural father’s custody and care. b
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parents have had a year-and-a-half since the most recent petition was brought to participate in,

and benefit from, a range of services including counseling, .anger rnanagement dornestic

violence education, as well as meet the requirements contalned in the Parent Agency Agreement o

Petitioner asserts that despite the myriad of serv1ces the natural parents have falled to

sufficiently benefit from those services. Petitioner also c_o'ntends that the parents have failed to
obtain and maintain saife, suitable housing that would \;varrant ret,urnof the children and they
have failed to maintain a legal source of incorne. -

‘At trial, petitioner further noted that this case hais heen continuing for eight years, over

which time the children have spent more time in foster care. than with their natural parents.

Petitioner maintains the clear and convincing evidence shows there is no reasonable expectation

that the parents will be able to provide proper care and custody Petltloner notes that trial was

postponed nine months in this case, in an attempt to ﬁnd some other avenue for resolution, but

no progress was made. 5

|
The natural mother argues that she has substantially complied with the Parent Agency
| , v

Agreement. Further, the natural mother contends the latest Petition C was basically for

P :
environmental neglect or “a dirty house.” The natural mother asserts that the Wayne County

Protective Services, who investigated the natural mother’is 'home in relation to a petition brought
concerning her youngest child Skylar, found that the natural mother’s home was acceptable. The
|
i . .
natural mother also offered a letter dated July 25, 2006, from her counselor Laura S. Henderson,

LMSW, at Macomb Family Services, Inc., indicating that she is regularly attending therapy and

is making satisfactory progress toward her treatment goals._ " :




Conclusions of Law .

The party seeking to terminate parental rights has :the ‘burden of proving that a.stétutory

criterion for termination has been fulfilled. MCR 3.:97’7»(A)'(3)‘. Further, ‘the. party.‘seeking;

termination must prove parental unfitness according to tﬁe s"teindards‘ set Vfo"rtAh qucr Section 19B -

of the Juvenile Code. A termination of parental rights iS\irhprdpér wheré it has onI}; been shown
that the child would be “better off” in foster care. In re Aikins, 112. MiCh App 528, 541; 316
NW2d 477 (1982). |

The Court may terminate natural mother’s and natural:fathérfs parental rights if it finds

by clear and convincing evidence that their conduct meets-ihé statufory gro'unds QuﬂiﬂCd in MCL.

712A.19b(3)(c)(i), MCL 712A.19b(3)(g), or MCL 712A.1§b(3)(j).4

As referenced above, the “clear and convincing evidence” standard is necessary to satisfy

the requirements of due process under the F ourteenith‘_‘ Am’énd}nént to the United States

i

Constitution. Santosky v Kramer, 455 US 745, 767; 102'S Ct 1388; 71 L Ed 2d 599 (1982)
This standard has been explained as follows: | |

Clear and convincing evidence is defined as evidence that produces in the mind of the
trier of fact a firm belief or conviction as to ithe truth of allegations sought to be
established, evidence so clear, direct and weighty and convincing as to enable the fact
finder to come to a clear conviction, without hesitancy, of the truth of the precise facts in
issue. Evidence may be uncontroverted and yet not be clear and convincing. Conversely,

evidence may be clear and convincing despite the 'fact that it is uncontroverted. Kefgen v

Davidson, 241 Mich App 611, 625; 617 NW2d 35;1_ (2000) S
Petitioner first argues that the termination of parentalnghtsm apﬁrqpriate as to béth
natural mother and natural father pursuant to MCL 712A.19’b4(3)(c');, WhJCh pfc;vides: |
| (¢) The parent was a respondent in a proceeding b;ought upder this chapter, 182 or more

days have elapsed since the issuance of an initia! ,, disp'os’itional_,Order, and the court, by
clear and convincing evidence, finds either of the following: - N o

4 Initially, the Petitioner also initially moved pursuant to MCL 712A:‘19b(3)(h), due,td the 'fatrlier Dennis Graham
having been in prison, but-moved to amend at trial based on Graham’s release. T N B

8
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1) The conditions that led to the adjudication. contlnue to exist and there is no
reasonable likelihood that the conditions wrll be rectrﬁed w1th1n a reasonable time
considering the child’s age. - g ‘ ‘ ' :

Petitioner further submlts that the termination of parental rlghts as to both natural mother
and natural father is appropriate pursuant to MCL 712A. 19b(3)(g) whlch prov1des

(g) The parent, without regard to intent, fails to! provrde iproper care or custody for the

child and there is no reasonable expectation that the parent w111 be able to provide care

and custody within a reasonable time considering; the chrld’s age

Finally, Petitioner asserts that the termination oﬁ both na’tural,parents’ parental rights is

appropriate pursuant to MCL 712A.19b(3)(j), which prov'ideS'

() There is a reasonable likelihood, based on the conduct or capacrty of the child’s
parent, that the child will be harmed if he or she i is returned to the home of the parent.

With regard to MCL 712A. 19b(3)(c) the Dlsposrtlonal Order was entered on July 13,

2004. Thus, Petltroner has met its burden under MCL 712A 19b(3)(c) that 182 days or more e

have elapsed since that date. ?‘ .

‘The allegations in Petition C were addressed in the Par;fent,Agency Agreement. The

natural mother agreed to comply with all the requiremen‘t‘s‘ of the jParent Agency Agreement. A
natural parent’s failure to substantially comply with a Court orderéd case-service plan constitutes

evidence that returning the minor child to them may res;u1t in a -gubstantial risk of harm to the

child’s life, physical health, or mental well-being. MCR 5. 973(C)(4)(b) Moreover, the

requirements under the Parent Agency Agreement compnse part of a Court order that
implements the case-service plan. In re T rejo Mznors,E 462’M1?ch 341, 346; 612 NW2d 407

(2000). It is therefore imperative that the Court engages in an ih-depth review of the natural -

parents’ compliance with the Parent Agency Agreement.
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Natural Father’s Compliance with Parent Agency Agreer}nent:'

Lindsey Green, the children’s current foster carze ‘ca‘seWorkerb testified:_for DHS.i With
approximately 3% years of experience, she has been assi;ned td this_ fam1lysmce Petit‘ionC was -
filed. | | o

Green testified that on July 13, 2004, the Court ordered that both parents ccmply \‘Niththe
Parent Agency Agreement. Natural father was incarcerated from Decéihbéf :'21 2001 through |
September 17, 2005. Green testified that on August 4, 2004 and November 11, 2004, she sent
two registered letters, return recelpt requested, contamlng the - Parent Agency Agreement to

natural father. Both were sent to the Charles Egeler Correctlonal F aC111ty, which by standard

practice, 51gns for all correspondence and forwards it to the prlsoners Green further testrﬁed R

that she knew the natural father had received the letters and notlce of the proceedmgs because_ Lo R

natural father wrote her in a letter in response dated Apr11 21 2005 The letter 1nd1cated that
natural father wished to sign off on his parental rlghts _to_ his ch11dren,, as he and the natural
mother were unable to properly care for them. He alsoi ‘ inquired{cn how to arrange visitation
with his children. Green testified this was her only contacétivt{v‘ith naturalz"féther, -

The Court ordered Parent Agency Agreement con?tained 51x goals ‘for'bvoth parents. First,_'

each was required to obtain and maintain emotional stability;" :Szec_ond each should learn and
- g

.1r<

utilize appropriate parenting skills. Third, both parents shall mamtam a parent child bond and
visit with the children regularly. Fourth, both parents would be requlred to dbtaln and malntam da
legal source of 1ncome for at least six months. Fifth, each parent would have to demonstrate the.
ab111ty to maintain a safe and suitable home env1ronmenth | Sixth, ,each, parent would be requlred E

to maintain regular contact with DHS.

10




Green testified that she did not make referrals to Eth,e natural father regarding these goals,
given his incarceration and his subsequent failure to' contact her after his releass. Green

emphasized that natural father made no attempts to 'contaict her or the DHS,to see his children, or

to work on the Parent Agency Agreement. The natural father has had no contact’ \)i(ith his

children since they came into care, which has been over two yeafsf.
The Court finds the natural father, Dennis Graham, has failed to comply with any goal of | B '

the Parent Agency Agreement.

Natural Mother’s Compliance with Parent Agencv’Agreement o
Green testified that the natural mother signed and.received her 'con}t ofthe "P"arent Agency’ ‘
Agreement on July 13, 2004. | | o “
The natural mother’s first goal under the Parent Agency Agreement was to obtam and
maintain emotional stability. In this regard, the natural mother was asked to part1c1pate in and
complete a psychological assessment with Dr. Gary Rasmnss‘env and Afollow’ up on all. ¢
recommendations made by Dr. Rasmussen. | |
Green testified that the natural mother initially had an evaluatlon performed in 2004 w1th»
Dr. Rasmussen, but gave skewed and defensive answers' vm an- effort to 1mprove her test scores '
On June 28, 2005 and July 6, 2005, Dr. Rasmussen conducted a second assessment Agaln the
natural mother remained somewhat self-protective and d1d not make an honest effort in the
testing progress. Despite the natural mother’s lack of honesty in respondmg, her abuse/negtect

scores were elevated above scale norms, warranting 'concern for chlld 'abuse and _neglect‘ '

potentials. Dr. Rasmussen’s report further noted that becalise" of ﬁepeated scale score distortions - -

t\
¥

produced by natural mother, no accurate clinical or psychologlcal 1nterpretat10n could be

rendered at that time.




Natural mother was subsequently was evaluated byDr Ryan Green testified that it was

Dr. Ryan’s opinion that the natural mother had a ha:rd time '4understanding’ the concepts of

parenting. Dr. Ryan recommended that she follow through'\yith the parenting classes and any or

all treatment for her claimed closed head injury. Green itestiﬁed that a fourth psycholog‘icallanydv o

neurological test was performed by Dr. Ryan early in 2006. At this time, Dr Ryan determined
that natural mother “has deficits.” Specifically, Green testiﬁed‘, that Dr. "Ryan believed that - |

natural mother has a hard time understanding concepts and applymg them and that she is of low'f

intelligence. The Court is not persuaded that natural mother substantlally comphed w1th th1s e

. goal, as she was not open and honest in the testmg, which completely undermmed 1ts purpose

The second goal was to obtain and maintain emotlonal stabrhtyand copingfstrategies.i In |
this regard, the natural mother was asked to part1c1pate in counselmg sesswns through an >
approved DHS facility. Natural mother was thereafter requlred to attend and part1c1pate m the |
sessions and be open and honest with therapist. Natural ‘mother Was also asked durmg the
individual counseling sessions, to focus on the specific probl_erns:that' 1nterfere w1th her parental
role performance, and follow-up on all recommendations madeby "the therapist,&

On November 29, 2004, natural mother was referred both orally and in wrltlng, to New ’
Passages, Inc. both through the mail and in person, but‘she drd not start cons1stent1y attendmg
counseling until March of 2005. Thereafter, natural mother attended counsehngﬁ_twrce va.week,.
until June of 2005. Green testified that while natural mother missed"some sessrons she’did try to
make up them up. Green stated that in June of 2005 natural mother stopped attendlng therapy
because she became ‘confused” when her therapist sw1tched ofﬁce locatlons and was. unable to
decide whether to continue with this therapist or see another at the old locatlon Fmalty, Green

testified, natural mother contacted her in August of 2005 to get back 1nto counsehng

12



A second referral for counseling was made in Au;gust of 2005 , but the referral was denied
because the natural mother had Medicaid coverage and needed to go through her HMO. Green
testified she discussed the insurance issue again with ‘natural mother in September of 2005.
Green stated that the natural mother incorrectly insisted that she did not have tnsurance

In January 2006, a second referral was provided to the natural mother for counsehng
through Macomb Family Services. At this point, natural mother s Medlcald coverage had.v
ceased. Natural mother did begin attending bi-weekly therapy sessmns in Fe‘bruary' of 2.006:,'
Laura Henderson, her therapist, recommended in June of 2006 that the naturaljm"other remain}.in ,
counseling. Henderson’s written correspondence indicated that the natural mothe_r »hasj{“v’beeni _
making progress in therapy, particularly in the goals of stress relief and getting ‘vinsightj;ih takmg
responsibility for her children. The Court is persuaded natural mother only vpart‘iallyyico‘mpl’ied
with this goal given her failure to engage in counseling for most of 2005. | -

The natural mother’s third goal was to obtain and utilize ‘appropriate parenting_slgillsp
Natural mother was asked to complete a parenting skills 'trarning seminar" w1th Jijhristine
Houghton and provide a certificate of completion, maintain 100% att‘endanc:ei and- particrpation
during sessions, be open and honest with therapist, follow up. onral‘l rjecommendationsrnade:{ by
Christine Houghton. Natural mother was also required to ‘ipart‘ic“ipate‘ 1n1ntenswe ‘parenting}‘
programs through MSU Extension and Judson Center if asked to do so, :and display appropriate
parenting skills during each visitation with her children. |

Green testified that the natural mother did successfully complete an i'nitial 'parenting
class. However, her instructor recommended that she join a parentmg support group, ‘whlch she
failed to do. In order to be compliant, Green testified, natural mother would need to attend '

twice a month, until the instructor felt that it was no longer necessary. ' Green testlﬁed'-that

13




natural mother stopped attending the parenting support cl &1rl L" pplo;:(imately Mar‘ch or April of

2006. The Court finds that natural mother substantiallyileomplied* lwiththis goal.

The fourth goal was to maintain the parent child fbond. ::This was to be ,échieved by :

participating in visitation and displaying appropriate p_'afenting{ :skills during_visits; :Greenl »

: &
[ B

testified that the natural mother attended the majority of~Visitations,{ either at DHS or wheireth

children were placed with relatives. From June of 2004 .until September of 2004, natural mothe

saw Anamarie and Krystal at DHS, then saw them at their plaoement, every Wednesday for three A

hours and one day on the weekend for four or five hours. ° La‘tét, the relatives ;jasked.if the

visitation could be reduced to one day a week because the c’hi-ldren were having "behaivotial :

difficulties after the visits. In March of 2005, visitation was‘reduced to one day'a we%ek
Green testified that during these visits, the natural mother was supposed to do everythmg
that a mother with custody would do, such as put the ch1ldren to- bed and feed them

Unfortunately, the natural mother did not do this. Green testlﬁed this :resulted H1n<th_e§ girls heving

\v‘ . e ,1 S i l e o :
a hard time waking up the next day for school, and that the ehl_ldren:Would act out. Green stated SR

i
1

that the natural mother admitted to communicating with thi chlldren

to - which would also cause the children to act out.

visitations when Petitioner moved to terminate her parental 1ght ‘
the natural mother only partially complied with this goal.‘ Although she. d1d Vls1t W1th the
~children regularly, her failure to utilize appropriate parentmg sk1lls and comply w1th DHS
instructions, adversely affected the children.

The fifth goal was to maintain a legal source of incorne for at least six .nio'nth;s;,;Here;'the,

natural mother was asked.to obtain a legal source of i 1ncome by 0

}/ ,

14

when she was not perm1tted ’

| 1The! Court is PerSuaded that =

ning emiployment and to




provide the caseworker with weekly check stubs to Verlwfy current employrrlent and income.
Natural moth_er was to contact ARC Services of Macomb to assist her-in securing a job. -

Green testified that the natural mother never provided proof of having obtained any legal
source of income. - However, she did apply for Social SeCurity drsaoil'ifry benefits in Oetdber of L
2005. Her request was denied her appeal is pending. Green testified that natural r_noither recelves

$152 per month in food stamps, but has no other income. Green fs'peculated fhaf:the ‘riatural: ’

mother might be receiving support from Skylar’s father. Even assuming arguerido, that the RS

natural mother is supported by Skylar’s father, the goal was for her to nrai‘ntairr a legalsourceof ‘ ;',5
income. Further, no verification of Mr. LaValley’s income was ever‘provided.'T‘h}erefo‘ré%e,. the
Court finds that the natural mother has failed to comply with this goal. :

The sixth goal was to maintain a safe and suitable‘ home env;iromrlerit.k ‘Speeiﬁoaliy,‘allh,
the residents of the home must be of strong moral character (free of convieted cr1m1nals and
sexual offenders) and that environment must be free of domestic violence and 1llegalsubstance .
use. | The house must have and maintain legal utility services and proof ‘must beprov1ded to tﬁe :
caseworker. The home must be clean, safe, free of hazards the’ ﬂoors must be f;ree of sharp'
objects and mopped, and the house must be free of 1nfestat10n The: home must ha\re an adequate
supply of food. Caseworkers must be allowed to visit and assess' vthe home and the natural
mother was required to participate in a program approved by DHS to assist in learning more
efficient techniques on how to clean and manage the home. |

Green testified that the natural mother has lived at the same addreSs in the Clty of Warren
since the children were taken into care to rhe present. The home beiongé to the'-.na_tural mdfher’.s
grandmother and no formal lease agreement exists. At the time the cfiiilécf;lren came into eard, Mr.

Miscovich lived in the home. He moved out in February of 2005. Also rEE:si‘di‘ng in At,he home was

15




natural mother’s brother, a convicted felon. _Thereafter, Mr. LaValle'y,'k Skylar’s father, came to
live in the home. |

Green expressed concern that the utilities have not been consistently connected to the
home. On June 27, 2006, Green contacted Consumers Energy. Consurners in;ciicat’eci'thef‘ gas had :

been cut off for non-payment as of June 4, 2005. Additionally, Consum;ers indicatd that after the b

gas had been cut off, they visited the home and found that the services were turnedfon llllegally S

Consumers shut the gas off a second time. In March of 2006, Consumers again return; o the

home and this time placed a lock on the box to prevent tampering. Green testified: tha natural S

mother later denied that Consumers turned off the power and locked the bok. Natural mother '
never produced any contrary documentation. | |

| With regard to the other utilities, water was turned on 1n the;}fhome,f but :there Was a
balance owing. As of June 27, 2006, DTE reported that electrical service::s weteé connected.

On June 6, 2006, Green again did a home check. Green -‘stated the home\' remains
inappropriate for children. Green stated that outside of the house garbage was overﬂowmg from |
the yard to the street. Also, for the last several months a pop-up trailer has been 51tt1ng in the
yard. It has been dismantled and is now spread out in pteces all over the yard? including sharp
glass objects. Green statedvthe yard ~Was a hazard for children. 'Green‘futxther teStiﬁed that inside
the home, nothing had improved. She could barely walk through the home because of the clutter
and dlshes were again piled up in the sink. Green testified that she had last v151ted about nihe
months earher in September of 2005. At that time the condition was the: same although perhaps .
the home was a little less cluttered. ':’ :

Green stated that she recalled attempting to.visit three other t1mes ftom S_eptember of

2005 to June of 2006. On one occasion, Green reported .that the natu‘ralj‘mother' was home?‘,and '
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although Green called her on her cell phone and knocke.d;on the door, she received no answer.

Later, the natural mother told Green that she had slept through the knocking. On the second

occasion, a gentleman, who turned out to be Mr. LaValley, answered the door but refused to let

Green in the home. Green testified that he knew who she was and why she was there and told_

her that he was there to try to help natural mother clean up the house. On the: th1rd occaswn no -

one was home. The Court is persuaded that the natural mother has failed to cornplyv_‘¥ 4

goal. The goal was set forth two years before the last inspection. It is inéxplliCa‘bile

conditions would remain the same despite such a lengthy period of time to correct the 51

The seventh goal was to keep in regular contact with DHS. To fulﬁll th1s godl;?;theﬁ '

natural mother was to report and provide documentation of any progress rnade on treatrnent p‘lan,: |

sign any releases necessary for Green to obtain progress reports, provide DHS with any change

in contact information, and follow all laws. Green testified that the natural mother failed to -

comply. She failed to provide documentation regarding her any tre’atrnent“plah. 1nc 'giﬂdin‘g :

providing signed releases so Green could communicate with her treating professionals:/

mother did however, maintain regular contact with DHS, there being only one occaswn du_ring_ ',

the last two years where the longest period of time without contact was 2-3 weﬁe‘k? [

persuaded that the natural mother did substantially complgl with this requrrerne‘n

Finally, the eighth goal was for natural mother to provide for her”own medicai needs. In
this regard, she was asked to sign all necessary release of information forms requested by DHS

and provide documentation of her medical treatment. Finally, she was requrred to follow
through with all recommendations made by her physician.
Green testified that the natural mother told her at the onset of the Parent Agency

Agreement that she suffers from a closed head injury and narcolepsy As a result she needs to
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see a doctor once a month and to take her medication regularly. Green testified that natural

mother never provided any proof that she took her medications. Further, while the natural
mother repeatedly told Green that she had signed a release of information for her doctor, Green
testified that the doctor told her he did not have a release for natural mother. Further, the doctor
insisted his release form would need to be signed at his office or he would not prdvide ény
information. No medical information was every provided to DHS and the ’naturéjl rn;‘ot}.i’e”r
admitted to Green that she had not been to the doctor in the last year. She also a'dmil'ttiédvft:o not
taking medications. The Court finds that n\atural mother did not comply with this goal. ’} i‘ =

Natural mother did complete the required CARE assessment on Janu,afy 24, _éOOS .
Further, DHS received verification that the natural mother completed an- MSU _Exténsioﬁ
Program on food and nutrition education. |

Green recommended the termination of the natural mother’s pa;ental rights. | Gre;enhot:ed
that the children have been in care on three different bcqasioné, spanning eight years: éreefl
testified that the relatives with whom the children are placed note that each time the chlldren are
returned to their care, they are more emotionally upset and behind developmenta]ly. Anamariie“

B

and Krystal went to James and Bernadette Adams’ home when placed in fpﬁster care :"‘l:"hese
relatives report that each time they are returned to them, their behavior is worsé “thar]i‘be“fore.'
Green stated that each time it takes a longer period of time for the children to adjust to their new
home and their new rules. Green reports this cycle has resulted in a lack of permanency for the
children. She notes that they have spent more time in foster care than with their natufal::mother.
While the natﬁral mother has participated in some aspects of the Parent Agency Agreement, she.

has not followed through or benefited from others. The housing remains unsafe and

inappropriate for these children. Green stressed that the children need permanence and stability.
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Termination of Natural Father’s Parental Rights

Based upon the Court’s careful consideration of all the evidence admitted in this matter,
the Court finds that Petitioner has met its burden éf proving by clear and convincing evidence
that the parental rights of Dennis Graham should be terminated pursuant to the sfatutory grounds
enumerated in MCL 712A.19b(3)(c)(i), MCL 712A.i9b(3)(g), and MCL 712A.19b(3)(j).

The natural father has never appearéd at any hearing or proceeding in; this case. The
evidence shows he was contacted while incarcerated. - He responded to DHS’s letter whi@;h
included the Parent Agency Agreement, indicating that he was aware of the proceeding. At that
time, he expressed his wish to relinquish his parental rights. While he asked for visitation, after
‘his release from the Michigan Department of Corrections, he did nothing to follow up. He has
not seen his children in at least two years. Additionally, there is no proof on the record that he
could substantively meet any of the goals of the Parent Agency Agreement. For:all of the above
reasons, this Court finds that all of the conditions that led to the instant adjudicajtion continue to
exist, and there is no reasonable likelihood that the conditions will be reétiﬁed within a
reasonable time considering the éhildren’s tender age. MCL 712A.19b(3)(c)(i). SIn addition, the
record is clear and convincing that the natural father is no position to provide fori the proper care
aﬁd custody of Anamarie, Krystal and Dylan, and there is no reason to expect that he will be able
to do so. MCL 712A.19b(3)(g). Finally, all of the evidence submitted for tliis, Court’s
consideratién proves clearly and convincingly that if these children were returned to his care, it is

reasonable to expect that the children would be harmed. MCL 712A.19b(3)(j).
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Termination of Natural Mother’s Parental Rights

Based upon the Court’s careful consideration of all the evidenc_e admitted in this matter,
the Court finds that Petitioner has met its burden by clear and convincing evidence that the
parental rights of Rhonda Adams should be vterminated pursuant to the statutory grounds
enumerated in MCL 712A.19b(3)(c)(i), MCL 712A.19b(3)(g), and MCL 712A.19b(3)(j).

The natural mother essentially sought to maintain contact with her children, regularly
appearing for her supervised visits either at her relatives’ home or DHS.  The visits were not
always deemed appropriate, however, as na‘tural mother failed to utilize the skills she learned in
her parenting classes. She also spoke (out of turn) to the children regarding inappropriate topics,
contrary to instructions. The natural mother did complete her CARE assessment and a food and
nutrition program through MSU Extension, items not specifically set forth in the Parent Agency
Agreement.

However, what remains strikingly clear is that the natural mother is simply unable to
provide an éppropriate home for the children. The evidence introduced compels a finding that
this situation is well beyond a messy home. The testimony describes unsafe and unsanitary
conditions. When the children were in her care, they were dirty and had head lice. At one point,
a toilet was out of order and soiledb. The yard remained a hazard, being sfrewn with glass and
garbage. The eldest two children were first removed from the home for these same reasons in
1998, eight years ago. Despite the earnestness with which she expresses caring for her children,
the natural mother has simply been unable to make and sustain a change in the children’s home
environment. This has wreaked havoc on thé children’s lives. They now have spent more time

in foster care than with their mother.
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Additionally, the natural mother demonstrated that she has problems taking care of her

own basic medical and employment needs. Even when she is covered by insurance, she has
trouble seeing her doctor on a regular basis. Ms. Green testified that the natural mother has not
followed through with utilizing assistance offered to her to help run her household. Thé natural
mother’s inability to take good care of herself leads the Court to believe she is simply incapable
of taking care of these children. For all of the above reasons, this Court finds that all of the
conditions that led to the instant adjudication continue to exist, and there is no reasonable
likelihood that the conditions will be rectified within a reasonable time considering the children’s
tender age. MCL 712A.19b(3)(c)(i). In addition, there is clear and convincing evidence that the
natural mother is in no position to provide for the proper care and custody of the children, and
there is no reason to expect that she will be able to do so. MCL 712A.19b(3)(g). Finally, all of
the evidence submitted for this Court’s consideration proves clearly and convincingly that if
Anamarie, Krystal and Dylan were returned to her care, it is reasonable to expect that the

children would be harmed. MCL 712A.19b(3)(j).

Reunification

* Inasmuch as the Court has found that there are statutory grounds for termination of
parental rights, MCL 712A.19b(5) requires that the Court order the termination of parental
rights, as well as order that additional efforts for reunification not be made, unless the Court
finds that the termination of parental rights is not clearly in the children’s best interests.

A parent does not have the burden of producing evidence that termination of his or her
parental rights is clearly not in the child’s best interest. The Court may consider evidence
introduced by any party when determining whether termination is in the child’s best interests.

Further, even where no best interest evidence is offered after a ground for termination has been
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established, subsection 19b(5) permits the court to find from the evidence on the whole record

‘that termination is clearly not in the child’s best interest. In re T rejo Minors, 462 Mich 341, 353;
612 NW2d 407 (2000).

The Court is allowed to consider all relevant and m_atgrial evidence, including oral and
written reports, in determining whether termination of parentai rights is-in a child’s best interests.
And although the Juvenile Code does not contain a definition of “best interest of a child,” both
the Child Custody Act and the Adoption Code contain lists of factors that the court may use,
including but not limited to the following: |

(@) The love, affection, and other emotional ties .existing between the parties involved and

the child. The natural mother clearly loves her children. However, given the fact that
the children have been in the care of relatives or foster parents as long or longer than in
her care, the strength of their bond is questionable. | Natural father failed to appear in
this caée and has‘had no contact with is children for at least two years (since the children
came into-care) and likely much longer given his history of incarceration. The Court is

convinced that no bond exists between these children and their natural father.

(b) The capacity and disposition of the parties involved to give the child love, affection, and
guidance and to continue the education and raising of the child in his or her religion or
creed, if any. No evidence was offered as to the natural father. As to the natural mother,
the testimony was consistent and unrefuted that whén the children were in her care, their ‘

behavioral and educational development slowed significantly.

(¢) The capacity and disposition of the parties involved to provide the child with food,

‘clothing, medical care or other remedial care recognized and permitted under the
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laws of this state in place of medical care, and other matérial needs. The testimony
was vclear and convincing that the natural mother has had significant difficulty
providing for hers and the children’s materialrneeds. .The testimony was unrefuted
that the natural mother has been unable to provide the children with clean clothes,
fresh food, and a sanitary and safe home. The home environment was not suitable or
appropriate for an adult let alohe three young children. She is unable to. obtain or
maintain legal employment. Nor has she sought assistance in locating a job. She
refused assistance in learning how to manage her home, but did voluntarily attend a
nutrition class. Nothing in this record demonstrates that the natural mother will ever
be able to provide for even the most basic needs of her children. The testimony
regarding the natural father is that he had little input into the children’s lives before

the filing of the latest petition and no contact since.

(d) The length of time the child has lived in a stable satisfactory environment, and the
desirability of maintaining continuity. The testimony was clear that while the children
were in their natural mother’s care during June of 2004, several were found wandering
the street, and one was almost was hit by a car. Upon returning the children, the Warren
police had to wait fifteen minutes for the natural mother to answer the door. The natural
mother has been unable to provide a stable satisfactory environment. The children have
now been in their respective foster care for two years, on this petitioh, and cumulatively
more years in foster care than in their mother’s care. Their natural mother has failed to
provide a stable, satisfactory environment for this children. Again, ﬁo testimony was
offered as to natural father. Natural father, by his own actions has all but abandoned

these children and never provided a stable or satisfactory environment.
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(€) The permanence, as a family unit, of the existing or proposed custodial home or homes.

®

Scant testimony was provided regarding the natural mothér’s extended family, beyond
the mention that she resides in her grandmother’s home and her own mother is
apparently in the area. The natural mother’s aunt and uncle have provided foster care to
two of the three children. However, different male figures have resided in the home
during the children’s lives including Jonathon’s natural father and Skylar’s natural

father. No testimony was offered as to natural father.

The moral fitness of the parties involved. Natural mother was apprehended on April 14,
1999, er retail fraud at a Meijer, while she had the children with her. The natural father
fled with Anamarie. Additionally, Consumers Energy indicated someone at natural

mother’s home illegally reconnected the gas line without payment.

(8) The mental and physical health of the parties involved. Natural mother claims to have

physical problems and she has applied for disability benefits which have been initially

denied. Natural mother also asserts she has a closed head injury for which she requires
medication and monthly appointments, which she does not keep. Dr. Ryan’s
neurological examination revealed “some deficits” but gives no more details. No

testimony was offered as to natural father.

(h) The home, school, and community record of the child. No evidence was offered for the

Court’s consideration.
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(i) The reasonable preference 0f the child, if the court considers the child to be of sufficient

age to express preference. This factor is not relevant to this Court’s determination.

() The willingness and ability of each of the parties to facilitate and encourage a close and
continuing parent-child relationship between the child and the other parent or the child
and the parents. No testimony was offered in this regard on behalf of either the natural

mother or natural father.

(k) Domestic violence, regardless of whether the violence was directed against or

witnessed by the child. No direct testimony was offered in this regard.

() Any other factor considered by the court to be relevant to a particular matter. No

other factors have been considered by this Court.

Based upon a review of all the evidence submitted in this matter for consideration, this
Court is persuaded that termination of natural mother’s and natural father’s parental rights is clearly
in the best interest all three children. Although, the Court is convinced that the natural mother loves
her children, that love fails to overcome the significant hurdles that she has failed to clear in the last
two years. Love is just not enough. Ch;'ldren need a roof over their heads, food on the table, shoes
on their feet, a mother or father who are emotionally stable and healthy, to ensure a safe and
nurturing home. Anamarie, Krystal and Dylan are entitled to that. Unfortunately both the natural

mother and the natural father have been unable to provide even for their most basic needs.

-
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Conclusion

For the reasons set forth above, the Court GRANTS the Department of. Human Services
Petition to Terminatg the Parental Rigﬁts of the natural mother, Rhonda Adams, and natural
father, Dennis Graham, relative to their children, Anamarie Graham, DOB 02/13/1997, Krystal
Graham, DOB 05/26/1998, and Dylan Adams, DOB 11/29/00, minor children within the
jurisdiction of this Court. |

Therefore, the parental rights of Rhonda Adams and Dennis Graham are HEREBY
TERMINATED.

Additional efforts at reunification with the respondent parents will not be made. The
minor children will be placed in the permanent custody of the Court and committed to the
Michigan Children’s Institute of the DHS for adoptive planning, supervision, care, and
placement.

A Review Hearing will be set within 90 days from today’s date with Referee Diane
Femminineo. The Court appointed attorney for Dennis Graham is hereby discharged. In
compliance with MCR 2.602(A)(3), this Opinion and Order does not resolve the last pending
claim or close this case.

IT IS SO ORDERED.

TRACEY A YOKICH

CIRCUIT JUDGE

Tracey A. Yokich
Circuit Court Judge SEP - 12006

DATED: September 1, 2006
epiember A TRUE COPY

CARMELLA SABAUGH, COUNTY CLERK

Donald M. Aubrey, Attorney for Natural Mother
John F. Gorniak, Attorney for Natural Father Graham
Mayssa Attia, Attorney for the Minor Children

cc: Darra Slanec, Attorney for Petitioner ’
Br__ Az
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Advice of Rights

The respondents in this matter, the nafural mother and natural father are hereby advised
that they are entitled to appellate review of this Court’s decision terminating their parental rights.
If either parent is financially unable to retain/secure and attorney to file an appeal, the Court will
appoint an attorney to represent you. F uﬁher the Court will furnish the attorney with portions of
the transcript and record necessary to file the appeal.

Your request for appointment of an attorney must be made within 21 days. Finally, both
parents have the right to file a dgnial of release of identifying information, a revocation of a

denial of release, and to keep current the respondent’s name and address as provided in MCL

710.27.
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

HERITAGE PLACE WEST
CONDOMINIUM ASSOCIATION,

Plaintiff,

Case No. 2006-0659-CH
VSs.

- WILLIAM DIEDERICH and
MARTHA DIEDERICH,

Defendants.

/

OPINION AND ORDER

Defendants moved for summary disposition pursuant to MCR 2.116(C)(10). In response,

plaintiff requests the Court grant its motion for summary disposition under MCR 2.1 16(D(2).
I

Defendants are a married couple, with no other persons residing with them, living in
Heritage Condominium Place West in Shelby Township, Michigan. The condominium has a
two-car garage. According to the by-laws and the rules and regulations of the Condominium
Association, co-owners are allowed to have up to three vehicles that are used for daily
transportation, and are to be housed in the garage when not in use, or in the event of a third
vehicle, housed in additional courtyard parking. The three vehicles in question include a Ford
F250 pickup truck, a black Corvette, and a sedan-type vehicle, brand unknown. It is asserted that
defendant Martha Diederich uses the Ford pickup truck for daily transportation, to and from
work. It is further asserted that due to lack of space, the pickup could not be parked in the garage
along with one of the other vehicles, so it has been routinely parked in the courtyard parking
since it was purchased in 2001. In June, 2005, as a result of complaints about defendants’ truck

being parked in the courtyard parking every night, defendants were notified by the Community
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Manager that defendants were not complying with the terrris of the by-laws and rules and

regulations, and requested that defendants comply. Defendants contend they are not:in‘vio,lation,' '

of the by-laws; plaintiff contends they are. To this end, plaintiff ﬁled “a co‘rnplaintfor injunctive

relief and damages on February 10, 2006.
II
A motion brought under MCR 2.1 16(C)(10) is consideréd n a light most favorable to the

nonmoving party to determine whether a genuine 1ssue of mater1a1 fact ex1sts that precludes

granting judgment as a matter of law to the moving party Lazer v Kztchen 266 Mlch App 482 |
486-487; 702 NW2d 199 (2005). Once the movmg| party has met the 1n1t1a1 burden by E
supporting its position with documentary evidence, the burden shlfts to the nonmovmg party to . .
establish the existence of a genuine issue of fact. Pena v Ingham Co Rd Comm 255 MlCh App‘? o

299, 310; 660 NW2d 351 (2003). A genuine issue of fact ex1sts When the record leaves open an

issue on which reasonable minds could differ. West v Gen Motors Corp, 469 M1ch 177 183 665
NW2d 468 (2003). |

By stipulation of the parties, discovery has bfeenb eXtén’ded%to September 5, 2006.
| R
Generally, a motion for summary disposition under MCR 2 116(C)(10) is premature when

t

discovery on a disputed issue has not been completed. Colzsta v Thomas 241 Mich App 529, -

537; 616 NW2d 249 (2000). Summary disposition may be proper before the close of dlscovery
if there is no reasonable chance that further d1scoveryv w111 result in factual support for the

nonmoving party. Id at 537-538. a -

Pursuant to MCR 2.116(I)(2), the trial court rn(ay grant summary disposition to the

nonmoving party if it is entitled to judgment as a matteri of law. WaShburn v Michai_loﬁ’,, 240 -

Mich App 669, 672; 613 NW2d 405 (2000).




I

Both plaintiff and defendants concentrate on ArticleVI, Section 8 of the Amended and -

Restated Bylaws as the controlling section of the condominium docum:ents for purposes of. ‘this

litigation. Plaintiff submits defendants are in violation of sald section and are entrtled fo recoup '

all attorney fees incurred in connection with this l1t1gatlon Defendants assert they are not in

violation, and they request an award of attorney fees.
Article VI, Section 8 of the Amended and Restated Bylaws reads

No trailers, house trailers, commer01al vehlcles boat trallers ‘boats,
camping vehicles, camping trailers, motor homes snowmobrles snowmobile
trailers, or vehicles other than automobiles, may be parked or stored upon the.
premises of the Condominium, unless inside closed garages. TInoperable vehicles, -
unlicensed vehicles, and stored vehicles (being those vehicles which are not used
for daily transportation) shall not be maintained on the Condommrum Premlses ‘
Commercial vehicles and trucks shall be deemed to include those vehicles with
visible signage, tools, or other equipment typlcally used in trades or businesses,
shall not be parked in or about the Condomlmum (except as above provided)
unless while making deliveries or pickups in the normal course of busmess This
shall not be meant to exclude vans and pickup trucks used as passenger vehicles.

All vehicles are to [sic] parked in garages whenever pos51ble and:no more than
three vehicles per Unit may be kept in the Condom1n1um

!

The key phrase on which plaintiff relies is or vehrcles other than automoblles , may

be parked or stored upon the premises of the Condom1n1um unless 1ns1de closed garages

!

Plaintiff submits that there is no ambiguity in that statement — it clearly means that the only, : .

! .

vehicles that may be parked on the Condominium courtyard parkmg .are automobilesf and a

l .

pickup truck is not an automobile, therefore it must be parked 1ns1de a closed § garage Defendant h

argues that because Section 8 does not specifically proh1b1t p1ckup trucks from parkmg in

courtyard spaces, then it can be assumed that they are not proh1b1ted. -
] . .

Plaintiff emphasizes a significant point that defendant ignores. Defendant ‘Martha

Diederich has signed an affidavit in which she attests she uses the plckup for darly transportatlon

but there is no affidavit, or even discussion in defendants br1ef as low the other two Vehlcles are -
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used. There are only two people living in the condominium. One has sworn that she drives the«

pickup daily. The question becomes — who uses the other two Vehlcles parked 1n the garage ona

daily basis? Defendant William Diederich apparently works in Troy, and presumably dr1ves one

of the two other vehicles to work, but quite obviously cannot:drlve both at the same nme on a

daily basis. The Court is convinced that reasonable factﬁnders could not d1sagree that one of the

vehicles parked in the garage — most likely the Corvette ~ 18 not used on a darly bas1s and the
garage is used as a place of storage for the vehicle, in v1olat10n of Artlcle VI Sectron 8 which -

states that “.... stored vehicles (being those vehicles whlch are not used for-daily transportation) o

shall not be maintained on the condominium premises.”

Defendant maintains that the pickup “cannot be reasonably 'parked',i.nSide the defendants’

garage.” However, as demonstrated by plaintiff, that doe's not rnean it is not prSiblé. to park the
truck in the garage, just unreasonable. Plaintiff has demonstrated how a Ford F250 plckup truck j,

and another vehicle can easily fit into a two car garage, and has prov1ded photographs deplctrng ‘

this reality.

Defendants argue that both the by-laws and the ;rules and regulati'on:s- contemplate that o

some owners may have to park a vehicle outside, as most condominium garages are two-car

garages. Aside from the rules already cited herein, deferidants cite to the Co¥Owner Handbook

£
l

page 12, where it is stated, “Parking of trucks or commer01al Vehlcles is prohlblted unless sa1d .

vehicles are parked in the garage.” There is nothing amblguous about th1s statement as the use of

I

the conjunctive “or” clearly substitutes the character of thle two sub]ect vehlcles A commer01a1 o

vehicle can be any kind of means of transportation with srgnage but a truck isa truck

!

Defendants also argue that in the introduction of the condomlnlum owner handbook there o
is an explanation of what governs in the event of a conﬂlct in the rules Defendants contend that

pursuant to this document, any conflict in rules shall be governed by the by—laws and the .
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Michigan Condominium Act. The Michigan Condomlnlum Act MCL 559 165 merely states,

that each unit co-owner, tenant, or nonco-owner occupant shall comply w1th the master deed, by—

laws, and rules and regulations of the condominium prOJect and th1s act.

The Court has examined all the rules and regulatlons,' byflaws, amendments, 'as .well'as ,
the owner handbook, and concludes that even though the_WOrding. regarding fve_hicles and proper o

parking may differ, they all boil down to the basic rule that only automcbiles are perrnitted to be

parked in the courtyard spaces, and no unit garage is to be used for stormg a Vehlcle not in dally
use. Therefore, defendants are not in compliance with the rules and regulatlons as they relate to
defendant Martha Diederich’s pickup truck, and thelr_motlon for summary drspdsitlon:is
appropriately denied.
v

Plaintiff has demonstrated through substantial bdocumentary evidence that they are
entitled to relief under MCR 2.116(I)(2). With respect to pla1nt1ff’ s request for recovery of 1ts
attorney fees and costs, plaintiff is statutorily ent1tled to relief, MCL 559.206 prov1des in
relevant part that a default by a co-owner shall entitle the association to an action to recover
sums due for damages and injunctive relief. Further, if successful, as‘is the case here, the
association may recover the costs of the proceeding and fsuch reasonable attomeys fees as may

be determined by the court. In addition, according to the Amended and Restated Bylaws Artlcle

XI, subsection (d), any violations may be subject to the tlmpos1t10n of a ﬁne as outllned in the

by-laws.

Based on the foregoing, it is hereby

ORDERED defendants’ motion for summary disposition under MCR 2 ll6(C)(lO)‘is

DENIED. 1t is further
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ORDERED that plaintiff’s request for relief l:mdaf,SM‘(i;R'2.‘-1'16V(I)(2)‘_ is GRANTED.

Defendants are permanently enjoined from parking their truck in the common éourtyard parking: ' »

[
area. It is further ‘ 2

ORDERED plaintiff is awarded the reasonable s:um of éS_,OOO.()O; represénting necessary

fees and costs in pursuing this litigation.

SO ORDERED.
DATED:
Peter J. Macf:eroni;
Circuit Judge - ‘ |
Nty Sehlottman  PETER J. MACERON

 CRCUTJUDGE .
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